o | L to re a detai
analysis of the draft arficles wbmhmyh:&dupttdbylj?;ﬂ;:f;li::.;iﬂ

Dﬁmﬁwmﬂ%hmmhummefmmmsmm

16. The thirty-first session of the AALCC was held in Islamabad (Pakistan

Tsl i
fmnF Hfulmtuqr to 1 February 1992. At that ma: the topic E: tak :
up for further consideration on the basis of a study entitled "The o
International Rivers presented by the Secretariat oo

_ The Secretary-General while introdyci th i
tu WS :I:n the Tﬂhﬁﬁf&dnn (1983) of mtniafséﬁtuh:dmhi:ﬂ :ﬂ::ﬂhﬁ
0 undertake a preliminary study on the topic with a view 10 :

(i) identifying the aress which were i covered
nat | to be
work of the ILC angd where il wag iaﬂgu:d desirable I:I.:ty o
AALCC should undertake g study; i i

(i) to examine the 51 i s
il i provisions of the articles provisionally adopted by

Sd:crr.l.nriat 10 conlinue
and to furnish comme
ok Emﬂ:ﬂqunmtly. the present Secretariat study not only l:um:u:nt:t:
¥ Lt report of the Special Rapporteur on the lopic but also
artickes adopled by the [L¢ al its first reading, "

17 The Defegate of India
:r'i'l:ih an hlmutinnqi frim- mﬁmh; !:Iﬁ L%Igmurreilhnﬁt:mml th'lunwah
hcm;:c:ﬁ of lh? riparian States did nod vitiate the need for coope o

feparian Slates. A common shared interest rather tlml:l:ﬁ:

legal obligati i
<l Eation should be the basis of co-operation between the riparian

I8, The Delepate of Jordan
4 | observed that the diversi
thclﬂ:ﬂf:: Hi::rdm by lsrael contravened (he prummufui:rchwzu?
on the non-navigational uses of inkernationsl m:e.rmun.u?

19, The .

o ﬂ':'-’f"“‘-’-" for Sweden, referring to the drafy articles on rhe
uf“mpm“"u:mmm uses of international walercourses, emphasized the importan
measures and the provisions relating 1o notification, i

-'_'——-.-___
4
See Dige,. M:..m:rxxxmmm.
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20. The Delegate of Turkey deall in his stalement primarily with the
concept of “watcrcourse’ as defined in the draft articles prepared by the
JLC. He conveyed his delegation's apprehensions as regards the technical
reasons which dirccled the emineat Rapporieur of the ILC, Prol. McCalfrey,
1o consider the concepl of "walercourse” as a “system of inter-related hydrologi-
cal components” on the basis of hydrological reality and he found such an
enunciation of the concept of "watercourse” too broad, as it included glaciers,
canals and particularly groundwaters. This, the Delegate pointed out, was
in contradiction with the generally accepted principle of international law
concerning the '‘permanenl sovereignty of Stales over their natural resources',
thus interfering in each State's right (o use ils own resources in accordance
with its national priorities and interests.

Referring to the Secretariat’s study, he agreed that ‘groundwater' could
be ised as ‘free groundwaters' and ‘confined groundwaters'. He noted
that the ILC draft articles included in the definition only “lree groundwaters®.

According to the Delegate, this approach posed two types of problems :
pne, the international practice until now only dealt with surface waters and
there were gencrally no such practices as regards tha groundwaters. Therefore,
he was of view that it would be very difficult, if not impossible, for sometime,
to identify the new legal principles applicable to groundwaters as well. He
found this approach unrealistic, complicating the already complex subject-
malter that was before the ILC. Secondly, he dealt wath the problem of
“verification of the necessary elements’, specially among the Member States
of the AALCC, Referring to the question of collecting scientific data concerning
‘free’ and ‘confined" groundwaler in the Asian-African region, he found that
gathering of data and its subsequent ufilization were both difficult and
time-consuming. Consequently, he suggested the non-inclusion of
‘groundwaters’ in the draft articles of the ILC.

He pointed out that the concept of ‘international watercourse system'
which listed all components of a watercourse simply on the basis of the
physical relation together with all branches and connected subsidiarics appeared
too broad to his deleguion, Further, he found that this framework served
to bring the parts of the branches and subsidiaries of an international
watercourse within the territory of a sovereign State under the will of other
States. For these reasons, he clarified his delegation had doubts as to the
acceptability of this* concept.

21, The Delegate of Jordan underlined the crucial needs of the people
of the Middle East in relation 1o underground waters, He pointed out that
the information regarding the underground waters was not unorganised and
in fact it was identified in clear terms. By utilizing mare water indiscriminately,
material harm was inflicted on the underground waler sources. This, the

noted, had been taking place in the occupicd Arab lerritories,

L"'ﬂ: had become a major cause of differcnces, Keeping these developments
mind, the Delegate emphasized on an appropriate definition of ‘underground
Walercourses' (o be taken up by the AALCC in its future deliberations in
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mﬂmwﬂﬂmﬁmmﬂnlhﬂlﬁm the Mile, the Gambin,
the Mekong and the Indus. I[mHh:m:tndlhﬂthuM:mhﬂﬂmrmnmu
would place al the disposal of the AALCC material concerning the working

. The Wﬁ:ﬁﬂmwﬂhlhwu[ﬂuﬂﬂr
and insisied that # mever acccpied to submit to any such study,

29. The in his briel intervention defended the inclusion
of this study on the agenda. He pointed oul that there wore many uses

which fell beyond the existing scope of "non-navigational uses® and these
could be d At the Tokyo Session, he said, the Delegaie of Mepal

had suggested that the AALCC could prepare some guidclines for re j
 Pursuant lo those suggestions, he Secretary-Ciencral

agreemcnls
mentioned that the AALCC could prepare *regional model agreements” on

:

. the uses of the river waler syslems.

The Delegate of India, maintaining his earfier viewpainl on this isue.
the President and the Sccrctary-General for their clarifications.
lﬂnmnmﬂndmuﬁmummmmm
mthhmpmutdﬂﬂmmmtndmhwkﬂum
myﬂltﬂnmi&dmnduﬂwhiﬂmﬂmmmﬂmﬁﬂmm
subject.

At the end of the deliberations, the following decision was sdopled

“THE LAW OF INTERNATIONAL RIVERS

The Asian-African Legal Comsubtive Commitiee

Taking note dmmmhmwmmmm
Law of International Rivers” conmtained in document Mo.

contained in document No. AALCC/XX X1/ Islamshad/92/5 in the prepara-
thon of their comments and chscrvations for the second reading of the
drall articles by the Intermational Law Commission af its next session.”
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1. At its twenty-third session in 1971, the Inicrnational Law Commission

PROGRESS OF WORK IN THE INTERNATIONAL LAW COMMISSION

DURING ITS FORTY-THIRD SESSION
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reports prepared by the Special Rapporteur, Mr. McCallrey

A Ar its thirty-seventh, thiny-cight,
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£ At s I'l.u-l,:,r-llth'ﬂ ll:rulnn'ﬁg 19401 i
3 . Report contained chapter on settlement of dhsputes
o nck of e o ch e e e bt va oot s o it bl ol
o make the best Eyslem of .
use hihﬁﬂmﬂmﬁnlﬂmwpnpmduummhm m;q._-dﬂh;multdu.mﬂmm-

his Seventh stituting by virtue of their physical relationship a unitary whole.

{b) An inlernational walcrcourse & a watercourse, pans of which are
silusted in different States

6. The Seventh Report submits ;
m-ﬂ|h::-mumﬂfp ]ﬂhmwwm {¢) A (watercourse) (system) State & a Staic in whose torritory parts
terma. It alss contsined a p'n:::-l IMMIWN-L“ ﬂ‘:,;" = of an international watercourse is situsted.
which comprised two aliermatives, namely A and B, e & It may be observed from the sbove that aliernaiive versions A snd

B for Arnticles (1) (2) om Ibe usc of terms are almos identical. However,
the terms defined were shghtly different; alternative (A) included the expression

_"Tﬁ‘wwﬂhww“m By with ‘system’ while allernative (B) confined itself 1o the expression ‘walercourse'.
the I phya whinition of the term “International Watcrcourses® and 9, The Seventh Report of the Special Rapporicur also deak with the
mmmuw-&?;:ﬂ““m"ﬁ“smid“wﬂw question of groundwater which wccording 1o him formed ome of the most
e Vaaad o b - import uhl:“hﬁm-du—#rm importast componeats of 8 walercourse sytem. In terms of quantity, the
hhmﬂlﬁﬂm Inernatianal watcrcourse could polar lcecaps and glaciers. This contrasted with the water contained in lakes
more States, He proposed two el s ich are situsted in two or and rivers, which together amounted 1o less than 2 per cent. Based on this
mmmmuﬂm“:;hmlﬂmma-ndnl‘m.irﬁdu ‘calculation, the Special Rapportewr, therefore, proposed the inchusion in its
o entivety of groendwater in the scope of the draft articles.

- 18, The Special Rapporteur in his Seventh Report also rakied the bssue

af whether the notion that & watercourse could have o relative international
Articles (1) (2) character should be rotsined. Basically, the issucs are simple - thoy are
Use of T whether the draft articies should spply to all hydrographic componenis of
e International watercourses or whether for the purposes of the draft articles
ALTERNATIVE () the watercaurses should be treated as having a ‘relative’ international character
: 8 has been the understanding since 19890,
of the purposes of the present article - L. Consequently, the Special Rapporteur considered that the notion of
(a) *mmh.mﬂmmﬂm . -M.'-hﬂpﬂﬂiuﬂhﬂxunhlrymnfnmma;Hm.
mmﬁm‘mmhmm“m H!_Mmmam,mmwunmwumm
5 Thfﬁmuftmr#ﬂ!hirﬂmm-ﬂnilm% themselves “ﬁﬂﬂmmhd“h:n:ﬂ“Mﬁ:Mmﬁ;
. i w thercfore, wuggested longer neceusary
maﬂ".i'“i."'&“ﬂ?_m’ 6 1 2 walcroourse, parta of which m""‘“""‘" of relative internationality in the definition of the term
(e} A (watercoursc) (sysiem) State is & State in 12. The
whse terri Seventh Report of :
of an international warercourse syslem i situatod, tory parts from the members of the cmn‘: WW hwmhmm-}
- 8 Whethir for purposes of the drat articles the term “w '
'- mm. Mhﬂlﬁlndl||‘M'ul-:;gg (St §
406 & Corr. 1 o 3 R Phcther groundwater whould be included within the defimition of
-m—mimmmumm should apply

126 Froundwater related 1o surface waler (“free’ groundwater)
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and 1o groundwater wnrclated 1o surlace water {"confined’
groundwaier), or whether they showold apply only 10 ‘free’
groundwater; and

(€} Whether for the purpose of the drafl articles s watercourse d
be regarded as having o ‘relstive international character’. oy

IX. The Special Rapporiewr alo raised the quesiion of restructuring
Part | of the Draft Articles. He recommended reversing the order of Articles
1 and 2 50 that the draft would begin with an article on “Scope” followed
by that on the "Use of terms”. He also proposed 1o transfer Asticle 3 on
the definition of a walercourse State (or system State), s adopted by the
Commussion previownly 1o the article oa the use of terms since the definition

was closely related 1o that of an *International Wat 5
- o alercourse” or “Tnternational

Comments on the Seventh Report of the Speciol Repportewr

4, On the question of restructuring of Part T of the Dvali Article
many members were of the view that such restructuring would be Ing;i:.:]
Mwuldummh:mmeiﬂﬂullnlhnudutluuu:mm

15 Part 11 of the Seventh Report of the Special Rapportcur dealt with
h'i:luﬂh-‘lﬁirﬁndlmmmhﬂﬁ,tk

an
constant motion and inter-relation could allow for the Full § mentation
sﬂ::whdﬁuﬂqﬂmmmniuhdrﬂwm
. Hﬂﬁniuhmmdwhm:qﬂmmymfﬂ
hdﬁuhﬂﬂthﬂnmﬂuﬂhmmhh
Mﬁ,lhmﬂlmmmnnIMnlcmmmm.

16 Some members, however, expressed reservation regardi
. . ing the use of
‘ the definition of & watercourse. 1t was feared thet
“ﬁﬂhqﬂ“ﬂhmhlﬁﬂm-ﬂ
1huhluhmrmunﬂmﬁuhhlhkﬁw,Mmmh
gE on
LEL |

|
?

State wovercignty and would interfere with each State's
resources in accordance with its nationsl priorities and

:
F

explanations provided in paragraphs 53 10 M of the

Rapparie prpscd i ol o roed conapn, the Specl
l L ]

H g mmﬂ'a:mm approach should be endorsed. In

'_Thqn:-imﬂ-uﬂudm-r:uadm
Mhuhu.ﬂuy%ltwﬁdmwhﬂmm

' from this scicatific fsct that logal rules governing the relations of

Stales with megard o inlcrmations] watcroourses should iske this
inter-relationship inlo sccount, &0 that the operation of the rikes—
and thus the profection of the fresh water as well ss walercourse
Siaie = will not be frustrated, Such [rustration would be bound
to oocur where the scope of the legal regime s nnt oo-cviensive
with the swope of the regime’s subject-maticr.”

14 Despile the reservations previously expressed by members on the
incorporation of the ‘system concept’, now that the Commission has (ully
delienated the scope of the Draft Articles, the AALCC Secrctarist is of
the view ihat the concept should be acceptable.

19. On the question of inclusion of groundwater as oac of the components
of international walercourse system, there was a gencral trend among the
the Commission [avouring the inclusion of ‘frec’ groundwaler
wai, bowever, the view of the majority that ‘conlined
groundwater should mot be included since it lacked a physical relationship
with surface water and, therelore, did not form parl of (he “anitary whale”,
1t was, however, sugpested by a few members that the scope of the articles

4

terminus, is straddling the borders of two or more States. While this idea
was aol incorporatied i the Dyvall Articles, it nceds close re-exsmination
during second reading, since most, if not all, of the principles incorporated
in the Draft Articles as finally adopted by the Commission would seem to
be equally applicable 10 such waters,

20, The “frec’ groundwater hai, however, been incorporated in the soope
of the articles. OF course, it might be that the inclusion of
in the scope of the Draft Articles might have the cffect of making almost
all of the waters in the (erritory of some Stmes subject 1o international

. somewhat exaggeraled since the Dralt
h'p?n-inl?rmdmlrmﬂ:ﬂmﬂli

?
:
&
5

21, Regarding the question whether for the purpase of the Dralt Articles

4 Watercourse should be rogarded as huving a *reltive intcrmational character’,

hﬂﬂlﬂhmwﬂmmmmmmm:mﬂ

ﬂﬂﬂkthlﬂmtﬂm only be counter-productne but

A “uﬂﬂmmHWMlhmﬂi@

"E'ﬁﬂm“ M’il ""'hi wﬂ mll:!mmuu as the working hypothesis
'ﬁmmimﬂw

componealy

8 rvers, lakes, camals, glaciers and groundwaler constimating by

thelr physical relationship & wnitary whole; thus any use

alfecting one part of the system may affcet the waters in another”

“An intcrnational watercourse i
. EVEcm H & WOlcroourst swslcm oom-
Hﬂ:diﬁﬂhﬂuﬂhmmmhﬂh‘;
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*To the extent that part of the waters in onc Siaie sre nol affectod
by or do not affoct uses of walcrs in another State, they shall not
b trested as being incheded in the intcrnatinpal watercourse sysiom,
(Thus te the entesr e uves of the woter netern have the effect on
anothier and oy o that exend. Accondingly there iv not an abroufe,
but @ relaiive, intermational characier of the watecowse. )

22, The Special Rapporteur in his Seventh Reporl had explained the
hydrological cycle, the close inter-coancction of the various components and
their imer-dependence which makes it nocessary for States in s walercourse
syslem to cooperatc with onc another 1o avoid adverse harm. In his view,
which was shared by several members, the concepd of the ‘relative international
character’ of a watercourse migh! give rise to uncerlainty, 17 the concept
of the ‘watercourse system' was adopted, it would be clear that the use of
all components constituting that ‘system’ must be rogulated in such a way
that it would nod adverscly aflect other watercourse Stalon or the walercourse
itself, If, however, there wos no such adverse resull, the Drall Articles made
clear that the proposed Conventlon would be inapplicable, The Commission
accepted this logic in its fimal version of the first reading which seems 1o
be reasonable. However, this is one issve which (he States need 1o consider
carchully 1o establish whether or nol these Drall Articles have been made
100 cxpansive.

13, The Commission after examining the report of the Drafting Committee,
adopted on first reading the remaining articles !

Article 2 (Use of termus); Article 10 (Relotionship berween wses),
Article 26 (Monagernent), Anrlicle 17 (Repulstion); Anricle 28
{Irnatallation); Article 29 (Intemational Watercoursey and Installations
in ime of armed conflict); and Article 12 (Nos-dfscrimmination).

24, The Commission also adopted Articke 30 (/ndirect Procedures) and
Article 31 (Date and information vital to national defence or security)
which were amended and re-numbered as revisions of (wo previowsly adopted
arficles, samely Article 20 and Article 21. The other articles had been
adopied carfier by the Commission and hence the first reading s mow

Comments on the Draft Articles Adopeed by the Cormmuission ot its First Reading

35, Besides taking up the Scvesth Report of the Specisl Rapporteur
the Commimion alio adopted the whole text of Dralt Articles on the Law
MNavigational Uses of Intersational Walercourses and thus completed

ready reference, the text of the Drafi Anicles has been annexed
. The Dralt Articles comtain 32 articles which have been divided
The pattern of the Deali Articles is as follows :

f-i.
ﬂ‘

]
ig:
L

=

|

Article 1 : Scope of the presest srticles
Aricle 2 : Use of vorms
Anticle 1 : Walcrcourse agrecments
Amicle 4 1 Partics to watcroourse agrecmcals
part + 11 : General Principles
Anticie 5 : Equitable and reasomable wiilization and parlicipation
Article & : Factors relevant to equitable and ressonable otilization
Anticle 7 - Obligation nol 1o cause appreciable harm
Anicle 8 : General obligation to cooperate
Anicle 9 : Regular exchange of datn and information
Anicle 10 : Relationship botwoen usca

Pari - 111 ; Flaoned Messures
Article 11 : Information concerning planned measures
Article 12 : Motification concerning planned measures with possible adverse
ellects

Article 13 : Period for reply to notificstbon
Article 14 : Obligation of the notifying State during the period for reply
Anticle 15 : Reply 1o notification
Article 16 : Absence ol reply to notification
Asticle I7 : Consultations and negotiations concorning planacd measures
Asticle 18 : Procodures in the ahience of notification
Articie 19 : Urgent implementation of planned mcasures
Part - IV ; Pretection and Preservation
Article 20 : Protection and prescrvation of ccosysems
Anicle 21 1 Prevention, reduction and control of pollution
Amticle 22 ; Introduction of alien or new species
ﬂhﬂ:m-dpmmmwm
M"‘thnn-m:mm-.h
| Al 34 : Provention nd mitigation of harmful condtions
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Article 2% ¢ Emergency shuations '

Purt ¥1 | Miscellaneous Provisloss
Arficle 28 : Managrment
Amicle 27 : Regulation
Article 28 : Installations
Article 20 ; luum-I watercourses and installatbons In time of armed
Article 30 : Indircat procedure
ml!:nndhhuhﬁﬂmm#hnunmﬂr
Articie 12 : Moa-discrimisation.
27. In general, i i
Special Rapporteur ﬂﬁimlﬁwﬁugg ﬂﬁﬁhﬁdﬁﬁ lh::ll::
adoption by the Commission al its first reading during the forty-third session,

is highly commendable and scceplable sccording 1o the Secretariat
M%Mikmmmmulhm

|I waler o which it applies. To that cxtesi & provides Tor the relativity
mmﬁrﬁuummhuwhm
Article 4
—_— Partles 0 walercourse agrecments

31, This article provides for each walercourse Statc to have a right to
in the negotistions and to become a party to any intcrnationsl
agreemenl alfocting it Comsequently, it s a seitable article for

!

I

= Part - 11 : Genernl Principles

Article
Eguitable and reasonable wtilization and participation
33, Paragraph | of this Draft Article states that the principle of equitable
utillization & cast in an obligatory term butl expresses cxplicitly the corclative
I of a watercourse State within ity lerritory 1o & roasnnable and
jiilable share, or portion, of the wses and benchils of an international
witercourse. Paragraph 1 clearly enunciates that s watercourse State has
the right to utiliee an inernational watercourse in an equilable and
i fashion, and the obligation nol 1o exceed its right 1o equitable
stilization or 10 deprive cther watercourse States of their right to equitable

i

2 emunciales the concepl of equitabie participation. In
effect, this article provides for cooperation with other watercourss Slates
Ohigh participation oo an equitable and reasonable basis. Thus, the principle
equitable participation Is based on the rule of cquitable utilization and

any way prejudice the principle of sovercign righl over natural

Aricle &
Factors relevant (o equitable and reasanable utilization

M. This article I8 very important in the sense that it stipulates objective
felevant for the concept of ‘cquitable wnd reasonable ctllzation’
of the rule requires that watercourse States take
- Concrefe facton pertaining (o the internstionsl watercourse in
necds and wses of the walercourse Stales concerned.
howeves, ive and not exhsustive. The formulstion of

B0 does mot draw any hicrarchy or attach ity o the
.MHHML*’ gy
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